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This article explores the apparent demise of the legal concept of hibah (Islamic law  of gift inter vivos) 
from Malaysian land law  pursuant to the recent judgment delivered by the C ourt of A ppeal and 
implicitly affirmed by the Federal C ourt by its refusal of the notice of motion for leave to appeal. 

 

A .A .A .A .    IN TRODU C TIONIN TRODU C TIONIN TRODU C TIONIN TRODU C TION     

In TM Feroze K han &  Ors v Meera Hussain TM Mohamed Mydin2, (“the TM Feroze K han C ase”) the 
C ourt of A ppeal held that, amongst others, the Islamic law  of gift w as inapplicable in Malaysian land 
law . This decision w as then implicitly approved by the Federal C ourt w hen it refused the appellant’s 
notice of motion for leave to appeal. 

The facts w ere not complex. In essence, the father ow ned a piece of land but elected to transfer and 
register the land to himself as trustee for the benefit of his son i.e. the respondent. Simultaneous 
w ith this transfer, the father executed a trust deed declaring that the property w as held in trust for 
the said son. The said transfer and the said trust deed w ere never revoked at any point during the 
lifetime of the father. U pon the demise of the father, the respondent duly applied and obtained an 
ex-parte vesting order from the High C ourt vesting the property in his ow n name. 

The appellants, being the deceased’s children from his other marriage, took exception to the fact 
that the property w as registered in the respondent’s name. Inter alia, the appellants argued that the 
purported gift w as void under Islamic law  and ought to belong to the deceased’s estate. 

W ith those facts before it, the C ourt of A ppeal resolved to dismiss the appellant’s appeal inter alia 
on tw o grounds: 

 
“…  the applicability of Islamic law  is subject to the 
civil law  w hich are applicable to all irrespective of 
w hether the parties are Muslims and non-Muslims. 
A nd here there are no preserving rules of Islamic 
law  in the applicable land lawland lawland lawland law  and the law  of trutrutrutrustststst 
that govern this case.”3 

 
 

The N onThe N onThe N onThe N on----Preservation of Preservation of Preservation of Preservation of 
Islamic Law  ReasoningIslamic Law  ReasoningIslamic Law  ReasoningIslamic Law  Reasoning    

A N D  
“…  the transfer is duly registered in favour of the 
deceased as the trustee for the respondent. 
Therefore under s. 340(1) of the N LC  the deceased 
trustee w ould have indefeasible title and such 
indefeasibility could only be defeated by any of the 
specified grounds under s. 340(2) thereof ... 
How ever .. the appellants have not brought 
themselves w ithin s. 340(2) of the N LC , and 
therefore, the appellants are not entitled to the 
declaration that the trust deed and the transfer 
w ere null and void.”4 
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For the purposes of brevity, this article w ill only deal w ith the first ground but it may be of interest 
to consider that a similar case has arose in Singapore and it w as dealt w ith purely on the second 
ground.5 

A s such, dealing only w ith the first ground, it seems to have sounded the death knell for the Islamic 
concept of hibah (gift) in Malaysian land law . 

How ever, w ith the greatest of respect, the reasoning utilized in the TM Feroze K han C ase is at odds 
w ith salient A rticles of the Federal C onstitution. This is considered accordingly. 

 

B.B.B.B.    LA N D LA W  A N D TRU ST LA N D LA W  A N D TRU ST LA N D LA W  A N D TRU ST LA N D LA W  A N D TRU ST LA W :LA W :LA W :LA W :    FEDERA L MA TTERFEDERA L MA TTERFEDERA L MA TTERFEDERA L MA TTER     

Land Law  

Prior to 1966 (pre-N ational Land C ode), there w ere tw o different systems relating to landtw o different systems relating to landtw o different systems relating to landtw o different systems relating to land in 
Peninsular Malaysia.6 Penang and Malacca utilised a system modelled on the English law s of property 
and conveyancing w here privately executed deeds w ere the basis of title to the land. C onversely, the 
other nine States utilised the Torrens system of land title registration.7 

Historical matters aside, it must also be borne in mind that the right to promulgate legislation 
relating to landlandlandland resides w ith the State..8 

How ever, land land land land is one of the few  subject matters w ithin the Federal C onstitution w here the Federal 
G overnment can exercise ‘overriding’ legislative competence over the State if the follow ing pre-
conditions exist i.e.: 

 
“…  for the purpose only of ensuring uniformity of 
law  and policy, 

 
make law s w ith respect to 

 
land tenure, the relations of landlord and tenant, 
registration of titles and deeds relating to land, 
transfer of land, mortgages, leases and charges in 
respect of land, easements and other rights and 
interests in land, compulsory acquisition of land, 
rating and valuation of land, and local government; 
… ”.9 

1111STSTSTST    PREPREPREPRE----C ON DITIONC ON DITIONC ON DITIONC ON DITION     : : : : 
U N IFORMITYU N IFORMITYU N IFORMITYU N IFORMITY 10101010    

 
 
 
 

 
2222N DN DN DN D    PREPREPREPRE----C ON DITIONC ON DITIONC ON DITIONC ON DITION     : : : : 
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Taken at face value, it seems that the preconditions w ere met and the N ational Land C ode, 1965 
w as duly enacted.12 
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12 See A rticle 76(4) of the Federal C onstitution, paragraph 4 and 5 to the Preamble in the N ational Land C ode, 
1965 and Lim C hee C heng &  Ors v Pentadbir Tanah Daerah Seberang Prai Tengah, Bukit Mertajam [1999] 4 
MLJ 213 (C A ) at 215. 



Law  of Trusts 

Fortunately, legislative competency to enact legislation pertaining to trust law strust law strust law strust law s are less convoluted. 
C learly, the pow er for this particular subject matter resides w ith the Federal G overnment.13 

 

C .C .C .C .    ISLA MIC  LA W  OF ISLA MIC  LA W  OF ISLA MIC  LA W  OF ISLA MIC  LA W  OF G IFTS:G IFTS:G IFTS:G IFTS:    STA TE MA TTERSTA TE MA TTERSTA TE MA TTERSTA TE MA TTER     

C onversely, as far as hibah (gift) is concerned, the right to promulgate legislation resides w ith the 
State.14 In point of fact, practically all States in Malaysia have exercised that right and enacted all States in Malaysia have exercised that right and enacted all States in Malaysia have exercised that right and enacted all States in Malaysia have exercised that right and enacted 
legislationslegislationslegislationslegislations grantinggrantinggrantinggranting the respective Syariah High C ourts the expresSyariah High C ourts the expresSyariah High C ourts the expresSyariah High C ourts the express jurisdiction to determine s jurisdiction to determine s jurisdiction to determine s jurisdiction to determine 
claims w hich involve hibah (gift)claims w hich involve hibah (gift)claims w hich involve hibah (gift)claims w hich involve hibah (gift).15 

 

D.D.D.D.    JU R ISDIC TION A L A N D LJU R ISDIC TION A L A N D LJU R ISDIC TION A L A N D LJU R ISDIC TION A L A N D LEG A L EG A L EG A L EG A L TEN SIONTEN SIONTEN SIONTEN SION     : C IV IL OR  ISLA MIC: C IV IL OR  ISLA MIC: C IV IL OR  ISLA MIC: C IV IL OR  ISLA MIC     

So, as in the TM Feroze K han C ase, if: 

a. a Muslim father resolves to gift a piece of land during his lifetime to his Muslim child in 
accordance w ith Islamic law s of hibah (gift); and 

b. a dispute arises relating to w hether the pre-conditions of Islamic law s of hibah (gift) w ere met; 

a ‘tension’ actually arises as to the appropriate forum and the appropriate law . How ever, by 
omission or design, this aspect w as neither raised nor considered by the parties to the TM Feroze 
K han C ase. 

Even so, it is submitted that the ‘tension’ (if any) must be resolved in favour of the Syariah C ourts 
and Islamic law . This is so as: 

a. as alluded to above, hibah (gift) is a matter solely w ithin the State G overnment’s 
competence;16 

b. w hile land law sland law sland law sland law s can be w ithin the ‘overriding’ competency of the Federal G overnment, it is 
submitted that this does not extend beyond the specific subject matters listed in A rticle 
76(4).17 In fact, hibahhibahhibahhibah    (gift) is (gift) is (gift) is (gift) is N OTN OTN OTN OT    a subject matter a subject matter a subject matter a subject matter specificallyspecificallyspecificallyspecifically listed listed listed listed in A rticle 76(4)in A rticle 76(4)in A rticle 76(4)in A rticle 76(4).18 A s 
such, the fact that hibah (gift) is not saved specifically by section 4 of the N ational Land C ode, 
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16 See A rticle 74(2) of the Federal C onstitution read together w ith the N inth Schedule List 2 Item 1. 
17 See paragraph (B) above and in particular the Second Pre-C ondition : Subject Matter. 
18 See A rticle 76(4) of the Federal C onstitution. 



1965 is irrelevant as the Federal G overnment w as never seised of any ‘overriding’ legislative 
competency to do so in the first place.;19 and 

c. the Federal G overnment also lacks the competence to enact legislation on equity and trustsequity and trustsequity and trustsequity and trusts 
affecting hibah (gift) as its competency to do so in the N inth Schedule is simultaneously 
removed by the subsequent sub-paragraph w hen the subject matter pertains to “Islamic Islamic Islamic Islamic 
personal lawpersonal lawpersonal lawpersonal law  relating to …  giftsgiftsgiftsgifts … ”;20 Still, it must be fairly pointed out that “personal law ” 
can be a troubling phrase as no proper definition is to be found in the C onstitution. How ever, 
it may indicate that the scope of Islamic law  of hibah (gifts) is only confined to non-commercial 
matters. 

 

E.E.E.E.    C ON C LU SIONC ON C LU SIONC ON C LU SIONC ON C LU SION     

In the premise, it is submitted most respectfully that the observations contained in the TM Feroze 
K han C ase may not necessarily be good law . 

By extension and paraphrasing Mark Tw ain’s oft quoted saying, the demise of Islamic law  of hibah 
(gifts) in Malaysian land law  may have been greatly exaggerated. 
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�C f. s. 4(2)(e) of the N ational Land C ode, 1965 w hich saves the applicability of any law s for the time being in 

force for w akaf or bait-ul-mal and TM Feroze K han &  Ors v Meera Hussain TM Mohamed Mydin [2006] 3 
C LJ616 at 625 paragraph 19. 
20 See A rticle 74(1) of the Federal C onstitution read together w ith the N inth Schedule List 1 Item 4(e)(i) and 
particularly (ii). 


